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( )

3rftq 3Tra9T in Sir fas ;Order-ln-AppealNo.andDate
AHM-CGST-002-APP-JC-55  to  57/2021-22  &  16.11.2021

( )
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Passed  By Shri  Mihir  Rayka,  Joint Commissioner  (Appeals)

( )

an rd fl fan ;Dateofissue
1711.2021I

(
•)

Arlslrlg    out    of    RFD-06    Orders,    (I)    Order    No     ZX2405200218805    dated    2405.2020,    (u)    Order    No    :

ZY2406200202706    dated    16.06.2020,    (lil)    Order    No.    ZZ240520026812    dated    28052020    Issued    by

Assistant  Commissioner.  Division  ~  Vl,  Ahmedabad  North

( )

.... The  Deputy  Commlssloner.  CGST  &  C.Ex  ,  Dlvlslon-Vl  (S  G  HIghway

Name and Address of the West)  Ahmedabad  North,  Address  .-7th  Floor,  a.  D   Patel  House.  Nr

Appellant Sardar Patel  Statue,  Naranpura,  Ahmedabad-380014

yfan FT FTTT Sir TTi]T 7 M/s  Fovera  Orthodesign  Pvt  Ltd.  (GSTIN-24AADCF3285AIZ3)

Name and Address of the Address  .-23,  Ground  Floor,  Suramya  Gold,Science  City  Road.  Sola,   ,

Respondent Ahmedabad  380060

)

!H  3TTt3r(3TtftH)  tr  Eofha  giv  5qffa  Fq..,FqFqq   aes  #  3ti¥za  TTfen  7  qTftTiRT  *  u7Tu  3TtfliT  t
an aF tTaan *1
Any  person  aggrieved  bv  this  Order-in-Appeal  may  file  an  appeal  to  the  appropriate  authorit`\'  in  I
the  following way.

i)

National  Bench  or  Regioiial  Bench  of  Appellate  Tribunal  framed  under  CST  Act/CGST  Act  in   th(`
cases  where  one  cif  the  issues  invc>lved  relates  to  place  of  supply  as  per  Section   109(5)  of  C(`isT  I
Act,  2017.

'i) State  Bench  or  Area  Bench  of Appellate  Tribunal  framed  under  GST  Act/CGST  Act  other  thail  as
mentioned  in  para-(A)(i)  above  in  terms  of Section   109(7)  of CGST Act,  2017

( ii)

Appeal  to  the  Appellate  Tribunal  shall  be  filed  as  prescribed  under  Rule   Ilo  or CGST  Riiles`  201 T
and  shall  be  accompanied  with  a  fee  of Rs.  One  Thousand  fctr every  Rs.  One  Lakh  of Tax  or  lnpu(   I
Tax  Credit  involvei]  or  the  difference  in  Tax  or  Input  Tax  Credit  involved  or  the  amount  or  r]ne`  le(]
or  penalty  determined  in  the  order  appealed  against,   subject  to  a  maximum  of  Rs   T\\ent_\'-Pi\e
Thousand.                                                                                                                                                                                                                                .__.__+

)

Appeal   under   Section    112(1)   of  CGST  Act,   2017   to   Appellate   Tribunal   shall   be   filed   aloiig   \\ith
relevant documen:s  either  electronically  or  as  ma}'  be  notified  by  the  Registrar,  Appellate Tnbuiial
in  FORM  GST  APL-05,  on  common  portal  as  prescribed  under  Rule  110  of CGST  Rules,  2017,  ancl
shall  be  accompa]ied   by  a  copy  of  the  order  appealed  against  within   seven  da.\Js  of  filing  F`ORM   I
GST APL-05  online.

i)

Appeal   to   be   filec=   before   Appellate   Tribunal   under   Section    112(8)   of  the   CGST   Act,   2017   after

paying -
(i)              F`ull  amount  of Tax.  Interest    Flne`  Fee  ancl  PenLj±J±}Larising  from  the  lmpugm`(I  ()r(l{`r`  asisadmitted/acceptedbytheappellant;and

(ii)            (ii)   A   sum  equal  to  t\\'ent\   n±[g|2£±i_c_ep±  of  the  rema]ning   amount  of Tar  ln  dispiite,   Hi   I
addition  to  the  amount  paid   imder  Section   107(6)  or  CGST  Act,  2017`  arising  frtjm   thi`
said  order,  in  relation  to which  the  appeal  has  been  filed.

ii)

The  Central  Goods  &  Service  Tax  (   Ninth   Removal  of  Difficulties)   Order,   2019  dated  0312  2019   I
has   provided   that   the   appeal   to   tribunal   can   be   made   within   three   months   from   the   cltri``ct   o(
communication  o=-  Orde!.  or  datebe,oftheAT)DellateTribunalenteron  which  the  President  or  the  State  P2^``thFph ng,ap,the  Case  nTa\soffice,whicheverislater.

C)

SIFT  3Tth  qTfen  a  3TtflT  rfu  ed  *  Hrfu  €rm5,  xp    rr..`,-afr`  \''~      a  far.3TtrmfatTT7haaTHTEtrwww.cbic.gov.in5taFut*iiForelaborate,detailedandlatestprovisionsrelatingtofilingofappei¢ot,h¥ol,la,t;uthorlt\theappellantma\'refertothewebsitewww.cbic.e!ov.in.
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F.No.  : GAPPL/ADC/GSTD/79, 80 & 81/2020

ORDER-IN-APPEAL     -                                                   ..fFactsoftheCase.

Co

The   following   appeals   have   been   filed   by   the   Assistant

missioner,  Central  GST  &  C.   Ex.,   Division  -  VI,  Ahmedabad   North

CO missionerate  (hereinafter  referred  as   `appe!!cirit' /   `c!eparfmerit)  in

ter s  of  Review  Orders  issued  under  Section  107(2)  of  the  CGST  Act,

20 7   (hereinafter   referred   as   `the  Act`)   by   the   Reviewing   Authority

aga nst   RFD-06   Orders   (hereinafter   referred    as    `i.mpttgnecz   orders)

Pas ed   by  the  Assistant  Commissioner,   CGST  &  C.   Ex.,   Division  -  VI,

Ah edabad  North  (hereinafter referred  as  `cic!jLid{.cci£{ng ou€horifty)  in  the

Cas of   M/s.   Fovera   Orthodesign   Pvt.   Ltd.,   23,   Ground   Floor,

Su mya    Gold,    Science    City    Road,    Sola,    Ahmedabad    -    380060

(he einafter referred as `Respondent').                                                                              .

Ap al No. a Date Review Order No. & Date RED-06 Order No.  & Date

®iin,.``

GAP L/AIDC|Gf5TD|79|2ff2fJ- 45/2020-21  Dated  27.11.2020 ZX2405200218805             Dated
APP AL  Dated  01.12.2020 24.05.2020

GAP L/ADC/GSTD/80/2020- 44/2020-21  Dated  27.11.2020 ZY2406200202706             Dated

lAPP
AL Dated  01.12.2020 16.06.2020

GAP L/ADC/GSTD/81/2020- 43/2020-21  Dated  27.11.2020 ZZ2405200268127             Dated

APP AL Dated 01.12.2020 28.05.2020

2(i Brief  facts  of  the  case  are  that  the   `Responderit'  holding

GS IN   No.   24AADCF3285AIZ3   had   filed   following   refund   applications

Un er  Form  RFD-01   :.

R und Appllcatlon  under form RFD-01 filed by `Respondeut' Refund Sanctioned by`adjudicating
ARM  No. Period Refund

claimed authority,
AA2405200164681 / April'18  to 55423 -  SGST 44497  -  SGST

21.05.20 Sept.'18

AA240620033081Z / April'19  to  June'19 168539 -CGST 168539 - CGST
15.06.20 293474 -  SGST 293474  - SGST

AA2405200231407 / Oct.'18 to 296234 - SGST 294668 - SGST
26.05.20 March'19

Th refund  claims  were  preferred  under  Section  54(3)(ii)  of  the  CGST

Ac 2017  which  read  as  :   "t#here  the  credt.t  has  accumzt!czted  ori  czccottrit

a/ late Of tax on inputs being higher than the rate Of ten on output sup4i==S:,'1`
+
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F.No. : GAPPL/ADC/GSTD/79, 80 & 81/2020/ocherthann{Jrczfedorrfuwgrexemptsttpp!].es/"Afterexaminationofthe

said    refund    applications   filed    by   the    `Resporiczent',   the   `Ac!givc!!.cczfing

Attfhorfty' has  sanctioned  the  total  refund  claims  as  mentioned  in  above

table.2.(ii}                          In    the    grounds    of    appeal    the     `Deparfmen£'    has

submitted  that during  the  course  of post-audit of the  above  said  refund

claims,  it  was  noticed  that  the  refund  claims  pertains  to  unutilized  ITC

accumulated  on  account  of  Inverted   Duty  Structure.  In  the  matter  of

inverted  duty  structure  the  amount of refund  is  to  be  calculated  as  per

Net ITC according  to formula  given  under Rule 89(5)  of the  CGST Rules,

2017.   As   per  the   said   provisions   read   with   para   14   of  Circular   No.

79/53/2018-GST  dated  31.12.2018,  ``Net  ITC"  means  input  tax  credit

availed  on  inputs  during  the  relevant  period  and  it  excludes  ITC  availed

on  Services  and  Capital  Goods.  It  is  further submitted  in  the  appeal  by

the  `Deparfroent'  that  in  the  instant  case  it  is  observed  that  Net  ITC

considered  for  refund  amount  calculation  also  includes  ITC  availed  on

Capital  Goods  &  Input  Services.  The   refund  sanctioning   authority  i.e.
`ac!jttd].catr.ng  outhority'  has  also  considered  the  ITC  availed  on  Capital

Goods/Input Services  in  the ``Net ITC''.2(iii)ISincethe`adjztczfcati.ngczttthon.£g' has  considered  the  ITC  of

Capital   Goods/Input   Services   in   the   Net   ITC,   the   `Deparfmen€'   has

recaloulated  the  Net  ITC  by  excluding  the  ITC  of  Capital  Goods/Input

Services.  Accordingly,  the  `Deparfment'  on  the  basis  of  uploaded  claim

documents   Viz.   Annexure-B   &   GSTR-2A   have   worked   out   the   Net

eligible ITC as well  as  Refund  in  all  the three  matters as  under  :

C  Head Turnover     '     of Tax      payable      on Adjusted Net      Input Refund
inverted      rated such  inverted  rated Total Tax    Credit amount      as
supply  of  goods supply     of     Goods Turnover(3) Eligible(4) per formula
or services  ,(1) and  Services(2) [(1*4/3)-2]

I ST/CGST/SGST 877526.3 99088.6 877526.13 107541.85 8453
I ST/CGslysGST 6461546.75 384408.69 6461546.75 486754.44 102346
I ST/CGslt/SGST 6596136 791536.35 6596136 725942.2 (-)65594

In view of above,  the  `Depcirfmeri/ has worked  out tfle-       ess amount of

refundsanctlonedbythe`adydicatmgawthon.fry/',,A::i/u+``g`r;,:':i;.:;ag

•._-...`i
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F.No. : GAPPL/ADC/GSTD/79, 80 & 81/2020

Refund Refund Refund    amount Excess

amount   claim amount re-calculated   as Refund

as  per  RFD-01 sanctioned per above table amount
55423 44497 8453 36044

462013 462013 102346 359667

296234 294668 (-)65594 294668

idering  the  above  facts  the  `Deparfment'  has  submitted  that  the

gnec!  orders'  issued   by  the   `adi/.ttc!i.cafing  ciztthon.fty'  are  not  proper

egal. Therefore,  requested to set aside the said  `i.mpLtgriec! orders'.

Personal  Hearing  in  the  matter  was  through  virtual  mode  held  on

.2021.    Shri    Sunny    Patel,    Managing    Director    of    M/s.    Fovera

design   Pvt.   Ltd.,  appeared  on   behalf  of  the  Responczerit'.   During

he  has  stated  that  he  would  like  to  submit documents  in  favour of

ase.   Accordingly,   he   has   submitted   the   documents   via   mail   on

.2021.  In  the  said  documents  Shri  Sunny  Patel  has  submitted  that

re Of the opirrion that Bxplarution (a) to Rule 89(5) ujhich dervies the

d Of aural:tilized input tax» pcnd on "input services" as pcLrt Of "input tax
" accurfuulated on c.ccount Of inverted dutg structure is ultra vtr.es the

1.on  a/ Sectl.on  54/3/ a/ the  CGsr Act,  20J7."  He  has  also  submitted

opy  of judgement  passed  by  the  Hon'ble  High  Court  of  Gujarat  in

se of M/s.  VKC  Footsteps India  Pvt,  Ltd.

On

Mem

Res

that

Sanc

Para

cont
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matt
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The`

79/5

I have carefully gone through  the facts of the case available

cords,    submissions    made    by   the   `Depczrfment'   in    the   Appeal

randum    as   well    as   documents   /   submissions    made    by   the

onc!en£' at  the  time  of  personal  hearing  and  on  29.10.2021.  I  find

the   `Respondent'  has   submitted   the   refund   claims   which   were

ioned  by  the  `AczjLtc!i.cclti.ng Attfhori.fty' as  mentioned  in  the  foregoing

.  The  `Departmen£'  has  filed  the  present  appeals  wherein  mainly

sted    that    the    refund    claims    are    pertains    to    unutilized    ITC

ulated   on   account  of  Inverted   Duty   Structure  and   in   the  said

r   the   amount   of   refund   is   to   be   calculated   as   per   Net   ITC

ing  to  formula  given  under  Rule  89(5)  of the  CGST  Rules,  2017.

eparfmen£'  has  also  referred  the  para   14  of  CBIC's  Circula

/2018-GST dated  31.12.2018,  according  to  said  Circular

®
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F.No. : GAPPL/ADC/GSTD/79, 80 & 81/2020

means  input  tax  credit  availed  on  inputs  during  the  relevant  period  and

it  excludes  ITC  availed  on  Services  and  Capital  Goods''.  However,  in  the

present   matters   while   sanctioning   the   refund   claims   in   question   the
`AczjL.di.cact.rig  Aztthority'  has  considered  the  Net  ITC  inclusive  of  ITC  of

Input  Services  and  Capital  Goods  alongwith  ITC  of  Inputs.  Accordingly,

the    `Depcirfmeut'    has    recalculated    the    eligible    refund    amount    as

mentioned  at  para  2(iii)  above.

®

4(ii).              Further,  I  find  that  the  `ResporLdent' has  mainly  relied  upon

the  judgement  of  Hon'ble  High  Court  of  Gu].arat  in  the  matter  of  M/s.

VKC   Footsteps   India   Pvt.   Ltd.   In   this   regard,   I   find   that   the   said

].udgement  was  challenged  before  the  Hon'ble  Supreme  Court  by  the

Union   of   India.   On   13.09.2021   the   said   ].udgement   of   Hon'ble   High

Court  of Gujarat  has  been  set  aside  by  the  Hon'ble  Supreme  Court  by

allowing  the  appeal  of Union  of India,  The  relevant  para  113  under  "H -

Concdrsfori"  of  the  Order  of  Hon'ble  Supreme  Court  is  reproduced  as

under  :

The IXuiston Bench Of the Gujara± High Court having exanvined

the provistoas Of Section 54(3) and Rule 89(5) held that the la,tter
was ultra wires. In its decision in VKC Footsteps India P.rc. I,ed.

(supra),   the   Cfujarat  High  Court  held  the:i  bg  prescribing  a
forTroulcL in sub-Rule  (5)  Of Rule  89 Of the CGS/I` Rules to execute
refund   Of  ur[utilized   ITC   accurrulated   on   account   Of  i:nprut

serviees, the delegate Of the legislature had acted contrary to the

provisieus Of sub-Section (3) Of Section 54 Of the CGST Act whieh

provides fior a ctalm Of refuTLd Of a,ny ururtilined lrc. The Gujara±
mgh Court noted thie defirtition Of I'ra in Sechon 2(62) and held
that Rule 89(5) ky restricting the refund ordy to i:np:ut goods had
acted ultra wires Section 54(3). The Division Bench Of the Mcrdras

High Court  on the  other  ha:nd uihile  delivering  its judgnerit in
TilL  The:nsfrorinelstory Afoons Join:k Veriture (supra) decl;ined
to  i;ollou)  the  vieu]  Of  the  Gujc[rat  High  Court  rroting  that  t:he

protiiso to  Section 54(3)  and,  more signifeautly,  its implications
do  not  appear  to  have  been  tc.ken  info  corrsideration  in  VHC

Footsteps  lnd:rd P.rfu  I,id.  (supra) except for a briof reference.
HCLving  considered  this  batch  Of appecds,  a.nd fior  the  reasons

u)hick have been a.dduced in this jud,gmeut, u]e aj:fim the vieui

Of the McidrJ

`\

h Court and disapprove the uieu] Of the Cfujcunl




